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hae ton . and win TT 
on to Kincodſſi as their to do di upon it, eypon 
having adjudged againſt the appearand Hirt; Mod Nopter of Tayeck being alſo a 
Creditor and adjudger, Teck refuſes to admite E Pari poſſe, but alledges that 
be being a Creditor tho poſterior to the ConttaRt of — ret Den pee: 
ferred to Kineawſſie,the ground of whole diligence was only a 227 
which was cond tional, and Credicors are allways prefer fuck 2 A 
Fan where the Father dycd inlolyent before the Condition exiſted, and ſo the 


Lord d bean Incerloquitor preferring 7 10 Rivceuſſie, unleſs Kincevſſie Gould 
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To which it wat Aanturved for 7 
cha extraneou: Creditors, tho 
Codtracdt of — the prior 


that it is 46 hocontraverted Rule i in eur 
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ions in Contract: 


Abele * che Children: G * 
: Creditors, yer in order — 2 3 AR og ant on L. Bren 
ee e ber. 
owhich ir war | e,\ that, tho | 
"my in Contracts of Mavriage:ro'be- unceriainand-Conditional, are 
neither was, nor could be thereby bound upfrom Contracting 
proviſions were N 2 77 — 4 ſetheix obligation was K. the — obs. 
ditional obligurion ; Yer it was ftill an Obligation, tho penllulous untill.the = 
But then when the Event h The:Canditionwarpuaitied, and the Hr 
did then becgme a true and. oereu Caule of Dobe, whereupon ic might 
pen with any other Perſfotal Creditor. = 
But 2d; For clearing of this:marrer, -becauje i iris of moment as co all court: of 
Matriage, -4nd:the ſecutiry of che Younger — The Lords 
Vly iritreated, tureuſider: That albeir Creditors: ate pre ferable to C idromprovis: 
ons, when the proviſions ate made rather be way of 2 and Subſtitution ; 
alter the Liferent and Conjun fie of the Patents , then be way ol, Obligation; Yer 
hitherto it hath not been decided, that a Childs proviſion provided be way of a for- 
mal direct Obligation, taking eflect and purified after the Term of payment, ſaould 
be poſtponed ( notwithſtanding of Diligence done ihereanegt. .] to other. Extraneous 
Creditors, for tho the caſc ofGraheme cantra Rome, Jan: 24. 1677, come near to the caſg, 
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in hand; hd <0 the Etch id chefein determine Maioft che Ehidrn; vet it is 
, at upon a Bill, They were appointed a new Hearing 2 1 And the 
ſucums there in queſtion appeais to have been provided be way of Subffitutipn, but 
vn the eontrait by the Deciſion in the caſe of Preftons Children, which is produced 
in this Procels; And where the ſumms were provided be way of Obligation, the 
— is ultimately decided in farours of the Children. Aud therefore, &c. 2do: The 

tds ate deſitod to conſider, That in common Style , proyifions ate mage to Chils 
dren, either where the-Parhcr-binds himlell in his Contract to pay to rhe Children 
attaſning to ſuch an Age; Or, Secondly, Does not bind himſelf, but his other Heirs 
Male, beſide theſe of that Matriage ) Or, Thirdly, Binds bimſelf and his Heirs at a 
certain day, but the ſame happening after his deceaſe z And becauſe it was granted, 


that theſe three manners of proviſions were all of the like Nature; Viz. Given to 


perſons not Exiſting and payable at,uncerrain dayes, The Lords are farder deſited 
to Examine the Force thereot in the firſt inſtance. | 


Put the caſe then, That a Father binds himſelf to pay to his Daughter at a cer? 


taln Ape; to Which the Daughter attaines; and that theteupon Diligence done againſt, 


the Father by Decreet and Adjudication, was it evet doubted in Our. Law , bur that 


this Detreet and Adjudication was as good as the. Diligence of any other perſonal Cre« . - 


ditot > Or if it were hot, This inconvenience would plainly, follow, that after the 
Daughter has done all diligence, - the Fathet might contract new debt; and thereby 
fruſtrate her 2 and all the diligence upon it; For, if once it be laid down 
a3 a ground, That poſteriour perſqnal Creditors are aluayes preterrable to Childrens 


proviſions, Whether they be Greditors before ot after the Children diligence, per: 


inde eſt; If then in this caſe the Daughters diligence would be as good as the diligence 
of ady other prior perſonal Cteditor 3 What ſhould: hinder Tiseanſie: diligence to be 


ol the ſame weight and force ? And the true Reaſon thei cof is, Becauſe, albeit pro · 
viſions in Contracts be given to perſons before the Exiſt, and alſo conditional, Let 


they ate neither Reyockable, nor are they Gratuicousz And if they be neither Rec 


yockable, nor Gratyitons, It is impoſſible but that in Our Law they muſt land upon 


an Equal foot withal the poſterior Obligations in favours of perſonal Ercditors, for let 


all the Grounds of Our Law be ſearched and diſcuſſed, It ſhall not be found, That 


eyei one petlonal Obligation was fourtd to be of lefs force than any other, unleſs ĩt 
w as either Revockable or Gratuirous. - i | 


l then this be this Nature of Childrens proviſions in Contrats, It is freely grant. 

ed that — & made in Favours of -perſons betore they cxiſt, that they are of a 

Nature, and that neither do nor can 'hinder.the Father. to Contra. 

poſterior Debts , But yet it ſtil] Rands intire, that if the Childe come to exiſt, and if 

the Term alfo be bypaft, then the proviſion becomes pure and ſimple and is e- 
of pr 


conditiona 


quivolene as if a Bond of p ovifion had been Granted ; 7 if a Bond of Proviſion 
{o Granted had been binding a Decreet, as in Kineawſſics caſe, moſt yet be more bine- 
ing, it being uncontraverted in Law that the Legall oblidgement of a Decreet is of 

ater Force then the voluntary oblidgement of a Boh. 1 

But 2 To illuſtrate this Matter yet farder$the Lords may he pleaſed to notice; 
that a of proviſion granted in Implement of x Contract. of Marriage was ſuſtaĩn- 
ed by the Lords as given for an Onerous Cauſe and not reduceable upan the Act of 
Parliament 162t at the Inſtance ofa prior Ereditor that was priot. to the Bond of pro: 


* viſions but poſterior to the Contract of Marriage, which was the exact caſe of Preton 


Children, and 3 highly reaſonable for otherwayes the Faith of Contracts of 
Marriage ſhould be of no worth and cluſory at pleaſure: But Kineovflic is in a ſtronger 


Cale ix, in the caſe of a'Decreet in implement in place of a Band of Proviſion in im- 


plement 2%. That it is no argument againſt the Force of Contrafts of Marriage to 
alleadge, that poſterior Perſonal Creditors, may thereby be cheated, ſor firſt they 
may be far more eaſily cheated by latent Perional Bonds. 2d. 4 ContraRt of Mar- 


riage is more publick andSolcmn'then any Perſonal Bond. But 30a The truth is that the 


Perſonat Creditors are ſill underſtood to follow intirely the faith of the Dehitor, an 


therefore do lend upon all hazards, ſo that they can never quarrella. 
prior deed of the Debitor tho an abſolute. donation, . and. wholly Gratuitous 


But 4to: It is to be farder conſideted, That if proviſions upon Contracts of Marriage 
raking eſſect by Decteets and Diligence ſhall be of. no. force again fi poſtexior perſog 


nal Creditors, Then Children, eſpecially Daughters, are expoſed to an utter ancer- 


tainty, ſot tho a Daughter had obtained decreet, had Adjudged, had Married a 
Husband, got a Jeynture' upon the ground of her portion; Vet a meer perſonal Cre- 
dicor never betore heard of. might overturn this decreet and diligence , and even 
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1 Expired Ad judicatĩon ; and her Hasbandy e it, tho purehaled for an One 
Das cauſe, which ate gonlequences never tq be allowed..,, .. 
And * 51 The Lords will be pleaſed to conſider, That the caſe of % 
ie, is jn eflect the caſe of the Daughter: Huzband, for bis Conſtirnene George Forbes - 
arrycd. the Danghter, and gave her, a Joynture in . Contemplation ot her portion, 
that ſuppoſe a Cteditot might contend for preterrance with a Daughter, baving 
Pill tight to her own portion, yet to take it back from her Husband, ho payed well 
t it, is .a ſpeciality which no Law can allow; it is tige this Speciality was not ad 
ted to in the debate, but now that It iscertain in Fact, and is inſtructed 
 procels, it is hoped the Lords will ducly conſider it. 


* 


b , t ˖ f 
it was alleadged for Tao, That the Father was Oberau whien hedyed , lo that 
leſs the Daughter prove he was Solvent, her portion cannot be ſuſtained , But fiſt, 
goek in all reaton ſhould prove he was Obereter. . ade It was never contravcricd, but 
Fu a perſon Oberatus,. might grant bonds for a prior Ogerous. Cauſe, But 1 f, 
ere is bete a priot Ouerous Cauſe; Viz. The CantraRt as hath been expteſly deeided 
the caſe pt Preflons Children. And, Thirdly, There was never any diligegce [done 
2iglt che Pather in his own lifetime, at the inſtance of any of his Creditors wharſ»m- 
er, nor any Bond of his ever ſo much as Regiſtrate ,, ſo that he might Rill grant 
ddt, elpecially, for a prior Onerous caule , ve Efto, He had been Oleretws, and 
etre had been no . prior onerous Cauſe, Tet no deed of a Bank rupt was ever 
duced againſt a ſingular Suceeſſot for as Onerous cauſe, & fraudi non partleeps , 
hich is the True caſe of the Daughters Husband, for whom Kineaufie appears. 
In Reſped w, fre. + Ws" 131 . 
ore of the State of the Caſe and Interloguitort, betwixt the Childen of Preſtoun, 
and the Creditors thereof, as appears by the Extrafted Decreet , dated the © 
| 21d. of February 1692, and produced. 1 : 
Mprimis, At the Capital Lener 4, * X prefixed on the Margine, where the 
Childrens Production is marked; 17 ol the Claule by their Mothers 
antt act of Magtiage in their favours, is that Sit Robert Prefton was oblidged to infeſt 


Children to be ptocteat in the Lands of Gartoun, for ſecurity to them of the Summ 
20000 Mei ks, it there ſhould de more Children beſide the Heir, to be diſtribute 
nongſt chem ax the Fathers pleaſuce z Aud the Summ to be diminithed accordio 
the Children ſhould happen to be Females and fewer, in Number : And then fol. 
us the perſonal 1 Vr Preflon, in the Tetins following, Vir: He Binds 


d Oblidges him, his Heirs, &e: to may the (aid Surnm according to the foreſaid 
igion to the laid Children, at the firſt Term of Whisſanday or Mortinmaſs,. after 
e deceale of bimſelt and his ſaid future Spouſe, the longeſt Liver of them two; 
ad no ſooner, providingthey be then paſt fittecn years of age, asthe Sr dated 
1.1657 bears. lim, The Production mentions a Bund of Proviſion, in:imple« 
nent ot the laid Clauſe produced for the Children as follows, V: ꝶt intipal Bond of 
toviſion, granted by the deceaſtSirRobert Preftsn,in favours of Alan ander, C horler, M diam: 
le: his Children of the ſecond Marriage, where by incotroboration ol the foreſaid 
ontrat of Marriage, he oblidges bimlelf to pay them che. foreſaid 20000 Merks, 
ccording to the diviſion therein ſet down, Aud which Bond is dated in November 
671. hem, The ſaid Production mentions a Diſpofition granted be Prefton, in 
Bzvours of Areifeun, upon Backbond, bearing that it was for the ſecutity of himſelf 
and Preftozns children. | CCC 4 3a . 4 : 
lam, At the Lettet D. with an incirculed X addedtheretoon the margine, The 
Wecreet bears the following Interluquitor, in favourt of, the children, Vic. That the 
ords founu the children by their Father and Mothers Contract of Marriage, were 
Neal and Formal Credicors for the SHmms therein cotxained, and that the Adjudi. 
tion at the childrens inflance, was. preferable conform to Arai, Backbond, 
and that Decleratorje,and to take effect after zhe Mothets deceaſe, who was then alive. 
| hem, A4 the capital Leiter E. where marked with two, XX on the margine, the 
Decteet beats anqther /nterloquiror in the Terms following Vis: That the Lords 
adhered to the fotmer Interlcquitor, finding the children formal creditors be the 
contract of Marriage, for che . Summ of 20000 Merk, and that the ſai} conitact 
having contained_an Oblidgement, ta pay the fotelaid zumm, they, found that the 
Father might legally grant a Bond of Proviſion, in. implemen of the 2 
for the ſaid; cumm, and that it being granted before Diligence of crediroty, tho af: 
ter contracting the Debis due to them. it was not reduteable at their inffance. .. , 
And by the dates of the other Creditors Bands marked in the ſaid Decreet, and by 
the hail debate, li appears that the ſaid Bond of Proviſion in favours of the hilde 
in implement. of their Mothers contract of Mattiage, was Granted after the Contract, 
ingof the other Crebitors Debts. 
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